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THE IMPACT OF REGULATION ON U.S. MANU-
FACTURING: SPOTLIGHT ON DEPARTMENT
OF LABOR AND DEPARTMENT OF TRANS-
PORTATION

TUESDAY, JUNE 28, 2005

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2003, Rayburn House Office Building, Hon. Candice S. Miller
(chairman of the subcommittee) presiding.

Present: Representatives Miller and Lynch.

Staff present: Rosario Palmieri, deputy staff director; Dena
Kozanas, counsel; Erik Glavich and Joe Santiago, professional staff
members; Alex Cooper, clerk; Alexandria Teitz, minority counsel,;
Krista Boyd, minority professional staff member; and Teresa
Coufal, minority assistant clerk.

Ms. MILLER. I would like to call the hearing to order.

Good afternoon, everyone. We are here today to discuss the over-
all progress that the Department of Labor and the Department of
Transportation have made in responding to the public’s reform
nominations that were included in the Office of Management and
Budget’s 2005 Report on Regulatory Reform of the U.S. manufac-
turing sector. This is the second in a series of hearings discussing
those regulations and guidance documents that merits priority con-
sideration because of the impact on domestic manufacturing.

For many years it has been widely acknowledged that the very
foundation of a nation’s economy is manufacturing. It is certainly
a critical component. It is a backbone of America, because manufac-
turing actually creates goods. But it also creates progress, innova-
tion, it creates economic and human prosperity. The manufacturing
industry also helps employers and employees which plays a role in
creating.

For many years, the government has understood that we do not
actually create jobs; rather, the private sector actually creates jobs.
The role of the government has been to generate an environment
that attracts business investments and encourages job creation.
However, the manufacturing industry has come under attack lately
by the very government that once helped to hold it together.

Even though manufacturing provides 14 million Americans with
jobs and accounts actually for 62 percent of all the imports, domes-
tic manufacturing has lost 2.8 million jobs between 2000 and 2003.
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These are jobs that have provided a high quality of life for Ameri-
cans because of salaries and benefits. In manufacturing of course,
they are about 18 percent higher than the rest of the private sec-
tor.

More than any other sector, manufacturers bear the highest
share of the cost of complying with regulation. At $8,000 per em-
ployee, domestic manufacturers assume almost twice the average
cost for all the other U.S. industries. Workplace regulations alone
cost manufacturers over $2 million per firm per year, roughly about
$1,700 per employee.

Our global competitors do not have this large of a burden. Regu-
latory compliance has become so burdensome that those costs are
now the equivalent of a 12 percent excise tax on manufacturing.
Such domestically imposed costs are harming manufacturing and
adding over 22 percent to the cost of doing business in the United
States. And we are not the only developed nation with high struc-
tural costs, of course, but these costs are higher here in almost
every category. And that 22 or 23 percent is an enormous drag on
economic growth and on job creation.

The high cost of regulation, the increase in costs of health care
and the often-unwarranted tort litigation have all altered the dy-
namics of domestic manufacturing. These new dynamics have hin-
dered the international competitiveness of manufacturers and have
constrained the demand for workers in U.S. facilities.

Make no mistake, I certainly am a defender of regulations that
protect worker health and safety. I am a defender of regulations
that watch over consumers and safeguard our natural resources. In
fact, I have spent about three decades in public service, and I have
always thought of myself as a principal advocate of our environ-
ment. But I do think that the common standard must always be
what is actually reasonable. And that is the purpose of our hearing
today. I am eager to have a dialog about how best to improve Fed-
eral regulations for the benefit of all Americans. In particular, I am
hopeful that this hearing will have a positive impact on those regu-
lations flagged by OMB for priority review that are still outstand-
ing.

I am extremely troubled by the adverse effects some of these reg-
ulations could have on our ability to remain competitive with our
key trading partners around the globe. By acting on the combined
16 rules and guidance documents from the Department of Labor
and the Department of Transportation, I do believe that we could
be one step closer to reducing the cost and burden on domestic
manufacturing firms. The savings accrued by reducing the regu-
latory burden on U.S. manufacturers could be redirected into hiring
new workers, investing in new equipment and protecting American
jobs.

Streamlining all of the unnecessary regulatory burdens on the
manufacturing sector is a powerful antidote for reinvigorating the
economy, for helping our small businesses and certainly for the
competitiveness agenda that we have here in the United States of
America, as we recognize that all of our manufacturers are facing
much different dynamics in the global marketplace as well.

[The prepared statement of Hon. Candice S. Miller follows:]
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Statement of Chairman Candice S. Miller
Chairman
Subcommittee on Regulatory Affairs
Committee on Government Reform
Washington, DC
June 28, 2005

Good afternoon, ladies and gentlemen.

We are here today to discuss the overall progress of the Department of Labor and Department of
Transportation in responding to the public’s reform nominations that were included in the Office
of Management and Budget’s 2005 report on Regulatory Reform of the U.S. Manufacturing
Sector. This is the second in a series of hearings discussing those regulations and guidance
documents that merit priority consideration because of the impact on domestic manufacturing,

For many years it has been widely acknowledged that the very foundation of a nation’s economy
is manufacturing. Manufacturing has been widely acknowledged as a critical component of the
backbone of America because it helps create. Manufacturing creates goods but it also creates
progress, innovation, and economic and human prosperity. The manufacturing industry also
helps employers and employees play a role in creating ~ what the President has labeled as a goal
of his second-term agenda — an ownership society.

And for many years the Government has understood that it does not create jobs; rather the
private sector creates jobs. The role of government has been to generate an environment that
attracts business investments and encourages job creation.

However, the manufacturing industry has come under attack lately -- by the very Government
that it once held together.

Even though manufacturing provides 14 million Americans with jobs and accounts for 62% of
all imports, domestic manufacturing has lost 2.8 million jobs between 2000 and 2003. These are
jobs that have provided a high-quality of life for Americans because salaries and benefits in
manufacturing are 18% higher than the rest of the private sector.

More than any other sector, manufacturers bear the highest share of the cost of regulation. At
$8,000 per employee, domestic manufacturers assume almost twice the average cost for all U.S.
industries. Workplace regulations alone cost manufacturers $2.2 million per firm per year,
roughly $1,700 per employee. Our global competitors do not have this large of a burden.

Regulatory compliance has become so burdensome that those costs are now the equivalent of a
12% excise tax on manufacturing. Such domestically imposed costs are harming manufacturing
and adding 22.4% to the cost of doing business in the United States. We are not the only
developed nation with high structural costs, but these costs are higher here in every category, and
that 22.4% is an enormous drag on economic growth and job creation.
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The high cost of regulation, the increase in costs of health care, and the often unwarranted tort
litigation have all altered the dynamics of domestic manufacturing. These new dynamics have
hindered the international competitiveness of manufacturers and have constrained the demand
for workers in U.S. facilities.

Make no mistake, I am a defender of regulations that protect worker health and safety. Iam a
defender of regulations that watch over consumers and safeguard our natural resources. I have
spent almost 3 decades in public office as a principal advocate of our environment. But, I think
the common standard must always be to do what is reasonable.

That is the purpose of our hearing today. I am eager to have a dialogue about how best to
improve federal regulations for the benefit of all Americans. In particular, I am hopeful that this
hearing will have a positive impact on those regulations flagged by OMB for priority review that
are still outstanding. I am extremely troubled by the adverse affect some of these regulations
could have on our ability to remain competitive with our key trading partners.

By acting on the combined 16 rules and guidance documents from Department of Labor and
Department of Transportation, 1 believe we will be one step closer to reducing the cost and
burden on domestic manufacturing firms. The savings accrued by reducing the regulatory
burden on U.S. manufacturers could be redirected into hiring new workers, investing in new
equipment, and protecting American jobs.

Streamlining all the unnecessary regulatory burdens on the manufacturing sector is a powerful
antidote to reinvigorating the economy, small businesses, and our competitiveness on the
international stage.
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MEMORANDUM FOR MEMBERS OF THE GOVERNMENT REFORM
SUBCOMMITTEE ON REGULATORY AFFAIRS

FROM: Candice S. Miller, Chairman /s/
DATE: June 20, 2005

SUBJECT:  Briefing for June 28, 2005 Hearing, “The Impact of Regulation on U.S. Manufacturing:
Spotlight on Department of Labor & Department of Transportation™

On Tuesday, June 28, 2005, at 2:00 p.m., in Room 2203 Rayburn House Office Building, the
Government Reform Subcommittee on Regulatory Affairs will hold a hearing to consider the overall
progress of the Department of Labor (DOL) and Department of Transportation (DOT) in responding to
the public’s reform nominations that were included in the Office of Management and Budget’s (OMB)
2005 report on Regulatory Reform of the U.S. Mawnufacturing Sector.

More than any other sector, manufacturers bear the highest share of the cost of regulation. At
$8,000 per employes, domestic manufacturers assume almost twice the average cost for all U.S.
industries. Workplace regulations alone cost manufacturers $2.2 million per firm per year, or roughly
$1,700 per employee. Regulatory compliance costs are the equivalent of a 12% excise tax on
manufacturing. Such domestically imposed costs are harming manufacturing and adding 22.4% to the
cost of doing business in the United States.

Though manufacturing in the United States provides employment to 14 million people and
accounts for 62% of all exports, domestic manufacturing lost 2.8 million jobs between 2000 and 2003.
The high cost of regulations, juxtaposed with a recovering economy and rising costs in health care
benefits and tort litigation, hinder the international competitiveness of manufacturers and constrain the
demand for workers in U.S. facilities.

In February 2004, OMB requested public nominations of rules and guidance documents that
could be reformed to reduce the regulatory burden on the domestic manufacturing sector. In December
2004, OMB released a list of 189 reform nominations that were submitted by 41 industry and non-
profit groups. Of these 189 nominations, 76 were selected by OMB for priority consideration and
action by the Administration. Agencies were requested to review their respective nominations and
prepare responses to OMB by January 24, 2005. In March 2005, OMB released a final report,
Regulatory Reform of the U.S. Manufacturing Sector, summarizing each of the 76 nominations and the
time-specified steps Federal agencies will take to address them. Recommended actions range from
gathering and reporting additional information to issuing modemized regulations. Of these 76
nominations, 11 are attributed to DOL and § are attributed to DOT.

Page 1 of 2
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‘Within the 11 nominations ascribed to DOL, 9 refer to rules or guidance documents within the
Occupational Safety and Health Administration (OSHA). A few of these nominations demonstrate that
OSHA is undertaking a project to review and update obsolete rules. For example, OSHA currently
cites the National Fire Protection Association standards set in 1969 for spray application of flammable
and combustible liquids. Other reviewable outdated rules include OSHA’s sling standard for
companies in the lifting, rigging, and loading industries and coke oven emission standards that apply to
the control of employee exposure to coke oven emissions. Review of these rules will consider whether
they should be updated to reflect current technology. Additionally, other DOL nominations illustrate
that OSHA is reviewing certain rules that, if modified, can minimize the impact on the small business
community by proving relevant the examination of scientific data, costs, and economic impact, such as
with the permissible exposure limit of hexavalent chromium rule. Should this particular proposed rule
become the final rule, it could potentially cost the affected industries between $223 million and $1
billion per year.

Within the 5 nominations ascribed to DOT, many of the rules or guidance documents have
reached the final stages of regulatory process but nonetheless merit review. For example, the Federal
Motor Carrier Safety Administration’s hours of service rule is proposed to be published at the end of
September 2005. However, due to the unusual circumstances in which this rule was promulgated, it is
reasonable to inspect the procedural process in which it was fashioned, particularly since studies
indicate that the rule would impose a 10-12% cost increase on the short-haul trucking industry. Other
DOT nominations include rules regarding motor vehicle brake rules, lighting and reflective devices,
occupant ejection safety standards, and a vehicle compatibility standard.

By acting on these 76 nominations to reform Federal regulations, Federal agencies will be
taking practical steps to reduce the cost and burden on domestic manufacturing firms. And, by
reducing the structural costs of operating businesses in the United States, Federal agencies will be
instrumental in helping manufacturers be more competitive. The savings accrued by reducing the
regulatory burden on U.S. manufacturers could be redirected into hiring new workers, investing in new
equipment, and protecting American jobs. These reforms can be undertaken in a manner that also
protects the benefits of regulation to consumers, workers, and the environment. Given the competitive
pressures of international markets and the continuous rise in structural costs imposed by Federal
regulation on domestic manufacturers, the Department of Labor and Department of Transportation
should streamline efforts in reducing unnecessary regulatory burdens on the economy, manufacturing
sector, and small businesses.

The invited witnesses for the June 28, 2005 hearing are: Veronica Stidvent, Assistant Secretary
for Policy, Department of Labor; Jeffrey A. Rosen, General Counsel, Department of Transportation;
Stuart Lunsford Sessions, Vice President, Environomics, Inc., on behalf of Surface Finishing Industry
Council and Specialty Steel Industry of North America; Jeff Melby, Vice President, Environment &
Safety, Genmar Holdings, Inc., on behalf of National Marine Manufacturers Association; and Joan
Claybrook, President, Public Citizen.

Page 2 0f 2
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Ms. MILLER. At this time I would like to yield to the ranking mi-
nority member for his opening statement.

Mr. LYNCH. Thank you, Madam Chair.

Again, I want to thank you for leading this whole process and re-
viewing our regulatory framework in an effort to remove unneces-
sary burdens on industry.

The manufacturing industry provides over 14 million American
jobs, which are critical to our economy. But as someone who has
worked in auto plants and steel mills and oil refineries across this
country, I can tell you that manufacturing jobs can also be very
tough and dangerous. But there are significantly fewer injuries and
deaths today than just 30 years ago, because of our Federal and
health safety requirements.

Based on my own experience, I know how important the health
of the manufacturing industry is to the economy and to the work-
ers it employs. While I am committed to the growth of the Amer-
ican manufacturing industry, I honestly believe that exposing more
workers to disease and injury will not accomplish that goal. I must
admit, as a threshold matter, that I am concerned about OMB’s ap-
proach and their activities in this area. In reviewing the conduct
of OMB, it is apparent that OMB has created a regulatory hit list
to focus on weakening or gutting many existing health, safety and
environmental protections. This raises a lot of questions in my
mind, and I hope that we can explore them here today.

As a factual matter, I am concerned that weakening many of
these regulations will hurt workers and their families. I don’t be-
lieve that is necessary. We can have strong health, safety and envi-
ronmental protections while at the same time growing manufactur-
ing and the economy.

Now, I will concede that there are some regulations that we can
reform and eliminate. But I remain concerned about how OMB and
the agencies selected the regulations which we have targeted.
There seems to be a lack of transparency in OMB’s process for de-
veloping this list, and OMB solicited public comments last year on
agency regulations that should be reformed.

But it is unclear how the relevant agencies and OMB got from
a list of 189 nominations to OMB’s list of 76 priority nominations.
Accordingly, I am looking forward to hearing from the representa-
tives that are with us today from DOL and the Department of
Transportation about the selection process and how they will re-
spond to the nomination on OMB’s list.

Finally, I hope we can carefully consider what weakening each
of these targeted regulations would mean to real Americans. Two
areas that I am particularly interested in: the Department of
Transportation’s plan to issue proposed changes to the hours of
service rules pertaining to commercial drivers; and the Department
of Labor’s plan to propose changes to the Family and Medical
Leave Act. Previous DOT rules limited the amount of time that
commercial drivers could be on the road to 10 consecutive hours
with 8 hours off duty. In 2003, however, the Department issued a
new rule that actually increased the number of permitted driving
hours from 10 to 11, with a required 10-hour break between shifts.

Madam Chair, in July 2004, the U.S. Court of Appeals for the
D.C. Circuit vacated the Department of Transportation’s rule, find-
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ing that the Department amazingly enough had not considered the
effect of their rule on driver health. Now, you would think that
would be a good place to start.

Specifically, the court deemed the final rule to be arbitrary and
capricious, because the agency neglected to consider the driver’s
health as a statutorily mandated factor. I find this unbelievable. It
is my understanding that despite this ruling, the Department re-
cently reissued notice of proposed rulemaking and comments and
concerns—the same rule that had been vacated by the Federal Ap-
peals Court. Accordingly, I am interested in whether DOT has in
fact addressed the court’s primary concern and taken driver health
into account this time around.

In addition, I hope the Department of Labor will not weaken the
Federal Family Medical Leave Act. It is my understanding that
there is interest in modifying certain definitions of serious illness
and also extending the amount of time that a person must be in
recovery or disabled before an event is eligible for FMLA consider-
ation or inclusion.

It is an important law that protects the rights of workers to take
unpaid leave when they are suffering from a serious health condi-
tion or when they need time off to care for a new child or a sick
family member. Under current regulations, a serious health condi-
tion is defined in part as a condition that requires more than 3 con-
secutive days of treatment and recovery.

According to a May 26, 2005 USA Today article, one of the pro-
posed changes to FMLA would amend the statute’s coverage to only
those illnesses that are serious enough to require 10 or more days
off. The current definition protects workers who suffer from ill-
nesses such as appendicitis or kidney stones or are severe enough
to require time off for treatment but do not last for 10 days. Ac-
cordingly, the rollback to these protections would cause employees
who miss work because of a serious illness to lose their jobs.

Madam Chair, I would like to submit for the record a letter
signed by over 200 groups, such as the National Partnership for
Women and Families, the Epilepsy Foundation, the Communication
Workers of America, the Children’s Alliance of New Hampshire,
there are also some religious groups that have signed on as well,
urging the Department of Labor not to make any regulatory
changes that would undercut the protections of the Family Medical
Leave Act.

Ms. MILLER. Without objection, that will be entered.

[The information referred to follows:]
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National Partnership
e for Women & Families

April 12, 2005

Elaine L. Chao, Secretary
U.S. Department of Labor
200 Constitution Avenue NW
Washington, DC 20210

Dear Secretary Chao,

We are writing on behalf of millions of American families who have benefited from the Family
and Medical Leave Act (FMLA) and the millions more who will benefit in the years to come.
‘We urge you not to make any regulatory changes that would undercut the critical protections it
provides to working women and men and their families.

More than 50 million Americans have taken job-protected leave to bond with a new baby, care
for a seriously ill family member, or recuperate from their own serious illness since the
enactment of the FMLA just twelve years ago. As a result, fewer people have had to choose
between a job and family when medical crises strike or babies are born,

We are very concerned that, despite the law’s great success, important provisions of the FMLA
are threatened. Opponents of the FMLA are calling for changes to the law that would rollback
many of the protections that it provides to America’s workers by changing the definition of a
serious health condition and restricting the use of intermittent leave.

One suggestion is to change the definition of a serious health condition to deny job protected,
unpaid leave to workers unless their condition, or the condition of the person they are caring for,
lasts ten or more days. Current regulations define a serious health condition, in part, as a
condition that requires more than three consecutive days of treatment and recovery.

Altering the definition will leave out numerous scrious conditions. For example, an employee
with acute appendicitis may not be covered. This employee, with medical treatment, can be back
at work in less than 10 days. Untreated, acute appendicitis is life threatening. Of the 50 million
Americans who have taken job-protected leave under the FMLA, Aalf have taken leave for
serious illness, whether their own or a family member’s, for 10 days or less. We are concerned
that altering the definition of a serious health condition will remove much needed job protection
for millions of Americans when they need it most.

FMLA opponents are also pushing for changes that could force employees to take leave for no

less than a half-day at a time. This change would force many employees to take unnecessary
leave without pay. Employees who require frequent, short treatments, such as radiation

1875 Connecticut Avenue, NW / Suite 650 / Washington, DXC 20009 / 202.986.2600 / Fas: 202.986.2539 / Web site: btupe/ / wvew,nationalpartnership.org
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treatment for cancer or pre-natal visits, will be forced to exhaust their FMLA leave sooner than
necessary, leaving them without adequate job-protection for medically necessary treatments and
recovery time they require. The current law aims to minimize employers' administrative burdens
by offering leave in the smallest units that employers already use to track employee leave while
ensuring that workers are not absent from work any longer than necessary.

Research shows that the FMLA has been beneficial to business. United States Department of
Labor employer surveys, released in 2000, found that 9 in 10 covered employers report that the
FMLA has a positive or neutral effect on productivity and growth. Another nationally
representative employer survey found that 3 in 4 private-sector employers say the FMLA’s
benefits outweigh or offset its costs. The Department of Labor survey also found that, for the
vast majority of employers, intermittent leave has no impact on productivity (81%) or
profitability (94%)). :

As a nation, we can do a better job of helping our nation’s families be responsible employees and
parents. Working Americans need the Department of Labor and Congress to provide more
solutions as they struggle to balance work and family. We hope that we can work with you to
develop programs that help meet the needs of our nation’s families and ensure the security of the
Family and Medical Leave Act. Thank you.

Sincerely,

National Partnership for Women & Families

9to5 Colorado

9to5, National Association of Working Women

9to5 Poverty Network Initiative — Wisconsin

AARP

ACORN

ADA-OHIO (The Americans with Disabilities Act)
AFL-CIO

Aging Resources of Central lowa

All Families Deserve a Chance (AFDC) Coalition - Colorado
Alpha-1 Association

Alpha-1 Foundation

American Association of People with Disabilities (AAPD)
American Association of University Women (AAUW)
American Association on Mental Retardation

American Autoimmune Related Diseases Association
American Civil Liberties Union (ACLU)

American Civil Liberties Union Women's Rights Project
American Federation of Government Employees (AFGE)
American Federation of State, County, and Muncipal Employees (AFSCME)
American Federation of Teachers (AFT)

American Society on Aging (ASA)

Asian Law Caucus, CA

Association for Women in Science (AWIS-WVU), West Virginia University Student Chapter
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Association of Flight Attendants - CWA

Association of University Centers on Disabilities (AUCD)
Atlanta/North Georgia Labor Council, GA

Atlanta 9toS, GA

Atlanta Women's Foundation, GA

Bay Area & Western Paralyzed Veterans of America

Black Women's Health Imperative

Business and Professional Women (BPW), USA

California Commission on the Status of Women

California Labor Federation, AFL-CIO

California Nurses Association (CNA)

Cambridge Commission for Persons with Disabilities, MA
Cambridge Commission on the Status of Women, MA
Candlelighters Childhood Cancer Foundation

Candlelighters Childhood Cancer Foundation of the Inland Empire, Inc., CA
Candlelighters of Southwest Florida

Center for Community Change (CCC)

Center for Independent Living of Jasper, Alabama

Center for Law and Social Policy (CLASP)

Center for Women and Work, Rutgers University, NJ

Center on Women and Public Policy, Humphrey Institute of Public Affairs, University of Minnesota
Cerebral Palsy of Colorado

Chester County Commission for Women, PA

Child Care Law Center

Children's Advocacy Institute, Center for Public Interest Law
Children's Alliance of New Hampshire

City of Boston Women's Commission, MA

City of Fairfax Cormission for Women, VA

Coalition on Human Needs

Colorado AFL-CIO

Colorado Center on Law and Policy

Colorado Fiscal Policy Institute

Colorado Progressive Coalition

Colorado Women's Agenda

Communications Workers of America (CWA)
Communications Workers of America (CWA), Local 1034, NJ
Cook County Department of Human Rights, Ethics and Women's Issues, IL
Cumberland County Commission for Women, PA
Communications Workers of Americaa (CWA), Local 3204, GA
Dads and Daughters

DC Employment Justice Center

Delaware Commission for Women

Denver Area Labor Federation, CO

Early Childhood Policy Research

Epilepsy Foundation

Equal Rights Advocates (ERA), CA
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Equality State Policy Center, WY

Faith Voices for the Common Good, CA

Families USA

Families of Spinal Muscular Atrophy (SMA)

Family Caregiver Alliance (FCA)/National Center on Caregiving
Family Caregiver Coalition of New England

Family Voices New Jersey

Gateway/Midwest Paralyzed Veterans of America

Georgia AFL-CIO

Greater Boston Legal Services, MA

Great Plains Chapter Paralyzed Veterans of America

Illinois Maternal and Child Health Coalition

International Association of Machinists Aerospace Workers IAMAW)
International Federation of Professional and Technical Engineers (IFPTE)
International Union of Bricklayers and Allied Craftworkers

Iowa Commission on the Status of Women

Towa Annual Conference of The United Methodist Church
Labor Project for Working Families, CA

Leadership Conference on Civil Rights (LCCR)

Legal Aid Society-Employment Law Center (LAS-ELC), CA
Legal Momentum

LIUNA (Laborers’ International Union of North America)
LIUNA Women’s Caucus

Lutheran Office of Governmental Ministry in New Jersey

Maine Civil Liberties Union

Maine Women's Lobby

Massachusetts AFL-CIO

Massachusetts Paid Leave Coalition

Paralyzed Veterans of America, Michigan Chapter

MOTHERS (Mothers Ought To Have Equal Rights)
Montgomery County Commission for Women, MD

Ms. Foundation for Women

NARAL Pro-Choice America

NARAL Pro-Choice Arizona

NARAL Pro-Choice Colorado

NARAL Pro-Choice Massachusetts

NARAL Pro-Choice New Hampshire

NARAL Pro-Choice New York

NARAL Pro-Choice North Carolina

NARAL Pro-Choice Ohio

NARAL Pro-Choice South Dakota

NARAL Pro-Choice Wisconsin

National Association for the Education of Young Children (NAEYC)
National Association of Commissions for Women (NACW)
National Association of Social Workers (NASW)

National Association of Social Workers (NASW), Colorado Chapter
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National Association of Social Workers (NASW), Iowa Chapter
National Association of Social Workers (NASW), Metro Chapter
National Association of Social Workers (NASW), Oregon Chapter
National Coalition for Cancer Survivorship

National Council of Churches (NCCCUSA)

National Council of Jewish Women (NCJW)

National Council of La Raza (NCLR)

National Council of Women's Organizations (NCWO)

National Council on Independent Living

National Education Association (NEA)

National Employment Law Project (NELP)

National Employment Lawyers Association (NELA)

National Family Caregivers Association (NFCA)

National Mental Health Association

National Multiple Sclerosis Society

National Organization for Women (NOW)

California National Organization for Women (NOW)
Connecticut National Organization for Women (NOW)
National Psoriasis Foundation

National Respite Coalition

National Women's Health Network

National Women's Law Center NWLC)

NETWORK: A National Catholic Social Justice Lobby

New Hampshire AFL-CIO

New Hampshire Commission on the Status of Women

New Jersey Citizen Action

New Jersey Time To Care Coalition

New Mexico Association of Community Action Agencies

New Mexico Commission on the Status of Women

New Mexico Conference of Churches

New Mexico Voices for Children

North Carolina Justice & Community Development Center
Paralyzed Veterans of America, North Central Chapter, SD
Older Women's League (OWL)

Padres Unidos — Colorado

PA Family Economic Self-Sufficiency Project, PathWaysPA
Paper, Allied-Industrial, Chemical and Energy Workers International Union (PACE)
Paralyzed Veterans of America

Parent to Parent of Colorado

Parents’ Action for Children

ParentsWork, IL

Pax Christi

Pennsyivania Council of the Blind (PCB)

Philadelphia Citizens for Children and Youth, PA

Planned Parenthood Federation of America (PPFA)

Program on WorkLife Law, American University Washington College of Law, DC
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PROJECT! OUTREACH: Early Breast Care, Education, Screening & Education, Inc.
Project WISE, CO

Protestants for the Common Good

Public Justice Center, MD

RESULTS

Seattle Women's Commission, WA

Service Employees International Union (SEIU)

South Dakota Coalition of Citizens with Disabilities

South Plains Post Polio Support Network, TX

Statewide California Coalition for Battered Women

Statewide Parent Advocacy Network (SPAN), NJ

Take Back Your Time Day

Take Care Net

The Arc of the United States

UAW Massachusetts CAP Counsel

United American Nurses

Unitarian Universalist Association of Congregations

United Auto Workers (UAW)

United Cerebral Palsy

United Electrical, Radio and Machine Workers of America (UE)
United Food and Commercial Workers (UFCW), Women's Network
United Steelworkers of America (USWA)

USAction

Utility Workers Union of America

Vaughan Chapter Paralyzed Veterans of America, IL

Veteran Feminists of America

Virginia Interfaith Center for Public Policy

Voices for Children of Greater Cleveland, OH

Voices for America's Children

Wider Opportunities for Women (WOW)

Wisconsin Council on Children and Families

Wisconsin Paralyzed Veterans of America

Women Employed, IL

Women's Employment Rights Clinic, Golden Gate University School of Law, CA
Wormen's Law Center of Maryland

Women's Law Project, PA

Women's Lobby of Colorado

Women's Policy Group, GA

Women's Way, PA

Women Work! The National Network for Women's Employment
WomenVotePA

YWCA Greater Portland, ME

YWCA USA
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Mr. LyNcH. Thank you, Madam Chairman.

The Family Medical Leave Act is just one of the important pro-
tections that should be addressed today. It is not perfect, and it
could use some adjustment, some tweaking to make it better and
fairer to employers, understandably so. But I am hoping to hear
from Mr. Rosen and Ms. Stidvent more about the status of all the
Department of Labor and DOT nominations.

I want to thank you, Madam Chairman, again, you have been a
great leader on this issue and this whole process. I thank you for
your willingness to work with me and with the Democratic party
on this. I look forward to hearing all the testimony here today, and
I thank you, Madam Chairman, and I yield the remainder of my
time.

[The prepared statement of Hon. Stephen F. Lynch follows:]
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STATEMENT OF
REP. STEPHEN LYNCH, RANKING MINORITY MEMBER
SUBCOMMITTEE ON REGULATORY AFFAIRS
HEARING ON
THE IMPACT OF REGULATIONS ON U.S. MANUFACTURING
JUNE 28, 2005

MADAM CHAIR:

The manufacturing industry provides over 14 million American jobs, which are
critical to our economy. As someone who has worked in steel mills, auto-plants, and oil
refineries across the country, I can tell you that manufacturing jobs can also be tough and
dangerous. But there are significantly fewer injuries and deaths today than just 30 years

ago because of federal health and safety requirements,

Based on my experience, I know how important the health of the manufacturing
industry is to the economy and the workers who hold these jobs. While I am committed
to the growth of the American manufacturing industry, I believe that exposing more

workers to disease and injury on the job won’t accomplish that goal.

I must admit I'm concerned about OMB’s activities in this area. In reviewing the
conduct of OMB, it is apparent that OMB has created a regulatory “hit list” that proposes
to weaken or gut many existing health, safety, and environmental protections. This raises

a lot of questions that I hope we will explore today.

As a factual matter, I’'m concerned that weakening many of these regulations will

hurt workers and their families. That’s simply not necessary. We can have strong health,
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safety, and environmental protections, while at the same time growing manufacturing and

the economy.

Now, I will concede that there are some regulations that we can reform and/or
eliminate but I remain concerned about how OMB and the agencies selected the
regulations to target. There seems to be a lack of transparency in OMB’s process for
developing its list. OMB solicited public comments last year on agency regulations that
should be reformed. But it is unclear how the relevant agencies, and OMB, got from that

list of 189 nominations to OMB’s list of 76 priority nominations.

Accordingly, I am looking forward to hearing from the representatives that are
with us today from the Department of Labor and the Department of Transportation about

the selection process and how they will respond to the nominations on OMB’s list.

Finally, T hope we carefully consider what weakening each of the targeted
regulations would mean to real Americans. Two areas I am particularly interested are the
department of transportation’s plan to issue proposed changes to hours of service rules as
pertaining to commercial drivers and the Department of Labor’s plan to issue proposed

changes to the Family and Medical Leave Act.

Now, previous DOT rules limited the amount of time that commercial drivers

could be on the road to ten consecutive hours with eight hours off-duty. In 2003,
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however, the department issued a new rule that actually increased the number of

permitted driving hours from ten to eleven, with a required ten-hour break between shifts.

Madam chair, in July of 2004, the U.S. Court of Appeals for the D.C. Circuit
vacated DOT’s rule, finding that the department had not considered the effect of this rule
on driver health. Specifically, the court deemed the final rule to be “arbitrary and

capricious because the agency neglected to consider” this “statutorily mandated factor.”

It is my understanding that despite this ruling, the department’s recently-issued
notice of proposed rulemaking and comments concerns the same rule vacated by the
federal appeals court. Accordingly, I'm interested in whether DOT has in fact addressed

the court’s primary concern and taken driver health into account this time around.

In addition, T hope that Department of Labor will not weaken the federal Family
and Medical Leave Act, an important law that protects the rights of workers to take
unpaid leave when they are suffering from a serious health condition or when they need

time off to care for a new child or a sick family member.

Under current regulations, a serious health condition is defined, in part, as a

condition that requires more than three consecutive days of treatment and recovery.
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According to a May 26, 2005 US4 Today article, one of the proposed changes to
FMLA would amend the statute’s coverage to only those illnesses that are serious enough

to require ten or more days off.

The current definition protects workers who suffer from illnesses, such as
appendicitis or kidney stones that are severe and require time off for treatment but do not
last for 10 days. Accordingly, rolling back FMLA protections could cause employees

who miss work because of a serious illness to lose their jobs.

Madam Chair, I would like to submit for the record a letter signed by over 200
groups such as the National Partnership for Women and Families, the Epilepsy
Foundation, the Paralyzed Veterans of America, and the YWCA, urging the Department
of Labor not to make any regulatory changes that would undercut the protections of the

Family and Medical Leave Act.

The Family and Medical Leave Act is just one of the important protections that
should be addressed today. I am hoping to hear from Mr. Rosen and Ms. Stidvent more
about the status of all of the Department of Labor and Department of Transportation

nominations.

Thank you to all of the witnesses for being here today. I look forward to hearing

your testimony. Thank you, Madam Chair.
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Ms. MILLER. Thank you.

It is a practice of the Government Reform Committee to swear
in all our witnesses, so the second panel as well, if you would also
rise and then we can dispense with at the next panel.

[Witnesses sworn.]

Ms. MILLER. Thank you.

Just in the interest of moving things along, you will see the little
boxes in front of you for the witnesses there. We ask you to try to
keep your oral testimony to about 5 minutes. If you have other tes-
timony you want to submit for the record, we certainly will take
that of course. When you see the yellow light, that means you have
1 minute remaining, to just give you an idea to wrap it up and try
to stay within the 5 minutes.

Our first panelist today is Secretary Veronica Stidvent. She is
the Assistant Secretary for Policy in the Department of Labor, and
she was confirmed by the Senate on December 8, 2004. On a daily
basis, some of Ms. Stidvent’s responsibilities include management
and implementation of policy development, oversight of regulations
and compliance assistance strategies, among other duties as well.
Prior to joining the Department of Labor, Ms. Stidvent joined the
White House Chief of Staff's Office, and before her White House
job, she was a special assistant to the OMB Office of Information
and Regulatory Affairs.

We welcome you to the committee today and look forward to your
testimony.

STATEMENTS OF VERONICA VARGAS STIDVENT, ASSISTANT
SECRETARY FOR POLICY, U.S. DEPARTMENT OF LABOR; AND
JEFFREY A. ROSEN, GENERAL COUNSEL, U.S. DEPARTMENT
OF TRANSPORTATION

STATEMENT OF VERONICA VARGAS STIDVENT

Ms. STIDVENT. Thank you. Chairman Miller and distinguished
members of the subcommittee, thank you for the opportunity to ap-
pear before you today to discuss the Department of Labor’s
progress in responding to the 11 reform nominations that were in-
cluded in OMB’s 2005 Report on Regulatory Reform of the U.S.
Manufacturing Sector.

My written testimony addresses the Department’s progress on
each of the 11 reform nominations. I would like to highlight just
a few of those for you now.

Regarding permanent labor certification, one commenter was
critical of the current process for certifying the unavailability of
U.S. workers for positions for which foreign nationals are spon-
sored, and recommended the Department publish final regulations
that used a broader approach and streamlined the certification
process. The Department’s Employment and Training Administra-
tion published the final permanent labor certification rule on De-
cember 27, 2004, and has implemented the re-engineered perma-
nent labor certification program. The new process includes an e-fil-
ing capability and through the utilization of technology, has re-
duced processing times from as long as several years to approxi-
mately 60 days for those applications not identified for audit.
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Regarding the coke oven emission standard, two commenters rec-
ommended that OSHA update its coke oven emission standard. In
January of this year, OSHA published Phase II of its Standards
Improvement Project, which streamlined several provisions of the
coke oven emissions standard. For example, OSHA reduced the fre-
quency of medical monitoring for certain employees from semi-an-
nually to annually after determining that medical evidence did not
support the need for semi-annual monitoring.

The next reform suggestion pertains to hazard communication/
material safety data sheets. Several commenters stated that these
MSDSs should be prepared using a consistent format and that the
quality of information needed to be improved. OSHA is preparing
proposed guidance for the preparation of MSDSs that will be post-
ed on the agency’s Web site for comment in 2005 and will be com-
pleted in 2006.

In addition, OSHA has added to the spring 2005 regulatory agen-
da the possible modification of the Hazards Communication Stand-
ard to be consistent with the Globally Harmonized System of Clas-
sification and Labeling of Chemicals.

Regarding OSHA’s annual training requirements for separate
standards, one commenter observed that OSHA has separate an-
nual training requirements for a number of these standards, and
the commenter pointed out that EPA includes training require-
ments for a number of regulations that are not always compatible
with OSHA requirements. The comment recommended that the
agency develop a single integrated training program.

The Department’s May 2005 report to OMB on this referral
noted that OSHA does not actually require separate training pro-
grams for each standard that requires such training. Rather, em-
ployers are permitted to organize and present training in whatever
manner is most effective for the workplace involved. The report
also noted that OSHA has sought to avoid duplication of EPA’s
:ciraining requirements on subjects where both agencies have juris-

iction.

In order to further clarify training requirements and to assist
employers, OSHA plans to revise and update its publication, Train-
ing Requirements in OSHA Standards and Training Guidelines, be-
fore the end of 2005. These guidelines help employers to design,
implement and evaluate their training programs to ensure that
they are effective.

Regarding hazard communication training, one commenter stated
that OSHA’s 2004 draft guidance on training requirements under
the Hazard Communication Standard was too complicated for small
businesses and recommended that OSHA develop a simplified ap-
proach. OSHA anticipates finalizing the draft guidance in 2005 and
expects to include a simplified approach as recommended.

Furthermore, on hexavalent chromium, two commenters urged
OSHA to minimize the impact of its final hexavalent chromium
standard on small business. The agency is very much aware of the
concerns of small business and other stakeholders. OSHA con-
ducted a SBREFA panel review to focus on small business concerns
prior to publishing the proposed rule, and received comments from
many small business representatives at public hearings held this
past February.
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Although under a court-ordered deadline to complete this final
rule by January 18, 2006, I can assure this committee that OSHA
will observe all the requirements applicable to the regulatory proc-
ess and will consider the issues raised by all commenters as it de-
velops this final rule.

Finally, there are the OSHA sling standards. Two commenters
recommended that OSHA update the sling standard to reflect the
American Society of Mechanical Engineers consensus standard.
OSHA does plan to update this sling standard as part of its regu-
latory project to update standards based on national consensus
standards. OSHA is developing a guidance document on the selec-
tion and use of slings which it plans to issue by February 2006.
This document will make it clear that slings meeting the newer
ANSI/ASME standard are acceptable.

Madam Chairman, I ask that my written testimony be submitted
for the record. I would be happy to respond to any questions you
may have.

Thank you.

[The prepared statement of Ms. Stidvent follows:]
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STATEMENT OF VERONICA VARGAS STIDVENT
ASSISTANT SECRETARY FOR POLICY

U.S. DEPARTMENT OF LABOR
BEFORE THE

SUBCOMMITTEE ON REGULATORY AFFAIRS
COMMITTEE ON GOVERNMENT REFORM

U.S. HOUSE OF REPRESENTATIVES

June 28, 2005

Chairman Miller and distinguished Members of the Subcommittee:

Thank you for the opportunity to appear before you today to discuss the
Department of Labor’s progress in responding to the public’s reform nominations that
were included in the Office of Management and Budget’s (OMB) 2005 report on
Regulatory Reform ofthe U.S. Manufacturing Sector.

The Department takes seriously its responsibility to protect worker safety and
health, retirement security, pay, and equal access to jobs and promotions. Qver the years,
advances in safety, health, science, and technology -- as well as changes in the law --
have rendered a number of the Department’s regulations outdated or even unnecessary.
As aresult, these advances have required us to revise or eliminate regulations and to
consider and adopt new rules and new approaches that ensure strong protections for
workers without imposing unnecessary and costly burdens on the economy.

The Mine Safety and Health Administration (MSHA) and the Occupational Safety
and Health Administration (OSHA) each have continuing rulemakings to identify
regulations or provisions of regulations that are outdated, redundant, or unnecessary. For

example, this past January OSHA published Phase II of its Standards Improvement
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Project, which revised or removed a number of health provisions in its standards. OSHA
expects these revisions to reduce regulatory requirements for employers without reducing
employee protection. As mentioned in OMB’s Report on regulatory reform, the Agency
is now beginning Phase III, which will address both safety and health topics. OSHA will
initiate the project by publishing aﬁ Advance Notice of Proposed Rulemaking in the
Federal Register later this year soliciting input from the public on rules that should be
addressed.

The Department recognizes the costs that regulations place on the regulated
community, particularly the small business community and small manufacturers. We
have pursued alternatives to rulemaking whenever feasible and have attempted to
minimize the costs of regulations while ensuring that strong worker protections are in
place. For instance, rather than issue a new regulation, OSHA addressed the hazards of
metalworking fluids by developing a best-practices guide and making it available on its
website. Metalworking fluids are used extensively in manufacturing industries such as
automotive, aircraft, farm equipment, marine, industrial engine, heavy machinery, and
hardware manufacturing, as well as in machine shops.

The Department also recognizes that employers often need help understanding
their rights and responsibilities under federal labor laws and regulations. That’s why
Secretary Chao launched the Compliance Assistance Initiative in June of 2002. The
Initiative aims to provide businesses, employees, unions, and other regulated entities with
the knowledge and tools they need to comply with DOL’s rules. We understand that

before anyone can comply with regulations, the regulations have to be communicated

clearly and understood.
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Our multi-faceted approach to regulatory reform, compliance assistance, and
vigorous enforcement is working. Due in part to these activities, both the rates of
workplace fatalities - four deaths per 100,000 workers - and the injury and illness rate -
five per 100 workers - are at the lowest levels in OSHA history. In 2003, there were
300,000 fewer injuries and illnesses than the previous year, a decrease of 7.1 percent. In
addition, a drop in fatalities among Hispanic workers during each of the two most recent
years is particularly encouraging because deaths among this group had been rising every
year since 1995. We also are encouraged by the fact that fatal work injuries among
foreign-born Hispanic workers declined in 2003 for the first time since the National
Census of Fatal Occupational Injuries began. Also due in part to the Department’s focus
on regulatory reform, compliance assistance, and enforcement, in 2004, MSHA reported
the fewest number of fatalities (55) since 1910, when records were first kept. Since 2000,
the mining industry has seen a 35 percent decrease in fatal accidents nationwide.

Furthermore, the Employee Benefits Security Administration (EBSA) had its best
year ever in FY2004, with a record breaking 121 percent increase in enforcement results
that protected $3.1 billion in retirement, health, and other benefits for American workers
and their families. In short, the Department’s approach to regulatory reform, compliance
assistance, and strong enforcement is clearly working.

As this Subcommittee recognizes, one important regulatory tool is the process for
addressing the public’s reform nominations that are included in OMB’s annual Reports to
Congress on the Costs and Benefits of Federal Regulations. In considering regulations to
promulgate, revise, or withdraw, we evaluate many factors, including input that is

received ffom the public through the OMB nominations process, stakeholder meetings,
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industry experience, experience with previous regulatory initiatives in a given area, and
alternatives to regulation.

Beginning with its 2001 Report to Congress, OMB solicited suggestions from the
public on specific regulations that could be rescinded or changed that would increase net
benefits to the public by either reducing costs or increasing benefits. In 2002, OMB
expanded its request for reform suggestions to include agency guidance documents and
paperwork requirements. In 2004, OMB requested nominations of “regulations, guidance
documents or paperwork requirements that, if reformed, would result in substantive
reductions in regulatory burden and result in true savings by reducing unnecessary costs,
increasing effectiveness, enhancing competitiveness, reducing uncertainty and increasing
flexibility.” OMB was particularly interested in reforms addressing burdens on small and
medium-sized manufacturers.

OMB’s 2004 final Report to Congress listed 189 reform nominations from 41
commenters and requested that agencies review and prepare responses for OMB by
January 24, 2005. The Department of Labor accounted for 39 nominations. Following
discussions with the agencies, including the Department of Labor, and input from the
Small Business Administration’s Office of Advocacy, OMB published a document in
March, Regulatory Reform of the U.S. Manufacturing Sector, which included 76
nominations that OMB and the agencies determined have potential merit and justify
further action. The Department of Labor accounted for 11 of these reform nominations.
(Note that the Family and Medical Leave Act (FMLA) nomination in OMB’s March

report combined 9 separate nominations addressing FMLA in the 2004 OMB report.)
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In addition to FMLA, the 11 Department of Labor reform nominations include
recommendations addressing Permanent Labor Certification, and 9 OSHA regulations
and guidance documents. In keeping with the subcommittee’s request, I will now discuss
the Department’s progress on each of the nominations.

Permanent Labor Certification. One commenter was critical of the current process

for certifying the unavailability of U.S. workers for positions for which foreign nationals
are sponsored, stating that the “process is time-consuming, expensive, and creates
uncertainty.” The commenter recommended the Department publish final regulations
that use a broader approach and streamline the certification process.

The Department’s Employment and Training Administration (ETA) published the
final Permanent Labor Certification rule on December 27, 2004, with an effective date of
March 28, 2005, and has implemented the re-engineered Permanent Labor Certification
Program. The new process includes an e-filing capability and through the utilization of
technology, has reduced processing times from as long as several years to approximately
60 days for “clean” applications, i.¢., those not identified for audit. In addition, ETA has
implemented uniform times for recruitment and other notification requirements, thus
making the employer application process straightforward, less expensive, and more
customer friendly.

Coke Oven Emissions Standard. Two commenters recommended that OSHA
update its coke oven emission standard.

In January of this year OSHA published Phase I of its Standards Improvement
Project, which streamlined several provisions of the coke oven emissions standard. For

example, OSHA reduced the frequency of medical monitoring for certain employees
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from semi-annually to annually after determining that medical evidence did not support
the need for semi-annual monitoring. As I mentioned earlier, OSHA has added a third
phase of the Standards Improvement Project to its regulatory agenda, and expects to
publish an advance notice of proposed rulemaking later this year to solicit input from the
public on other provisions that may be appropriate to address in this process.

Hazard Communication/Material Safety Data Sheets (MSDS). Several

commenters stated that MSDSs should be prepared using a consistent format and that the
quality of information needed to be improved.

OSHA is preparing proposed guidance for the preparation of MSDSs that will be
posted on the Agency’s Web site for comment in 2005 and will be completed in 2006. In
addition, OSHA has added to the spring 2005 regulatory agenda the possible
modification of the Hazard Communication Standard to be consistent with the Globally
Harmonized System of Classification and Labeling of Chemicals. This global approach
to hazard communication includes a format for safety data sheets as well as standardized
label requirements. OSHA also is preparing an enforcement initiative to address MSDS
accuracy issues.

Annual Training Requirements for Separate Standards, One commenter observed
that OSHA has separate annual training requirements for a number of standards. The
comment also pointed out that the Environmental Protection Agency (EPA) includes
training requirements for a number of regulations that are not always compatible with
OSHA requirements. The comment recommended that the Agency develop a single

integrated training program.
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As required in OMB’s 2005 report, the Department provided OMB with a report
on training requirements in May 2005. The report noted that OSHA does not require
separate training programs for each standard that requires such training. The report also
noted that OSHA has sought to avoid duplication of EPA’s training requirements on
subjects where both agencies have jurisdiction. Employers are permitted fo organize and
present training in whatever manner is most effective for the workplace involved. In
order to further clarify training requirements and assist employers, OSHA plans to revise
and update its publication, Training Requirements in OSHA Standards and Training
Guidelines, before the end of 2005, This publication summarizes the major provisions
for training and includes the Agency’s voluntary training guidelines. These guidelines
help employers design, implement, and evaluate their training programs to ensure they
are effective.

Hazard Communication Training. One commenter stated that draft guidance
OSHA made available for comment in 2004 on information and training requirements
under the Hazard Communication Standard was too complicated for small businesses.
The commenter recommended that OSHA develop a simplified approach.

OSHA anticipates finalizing the draft guidance in 2005, and expects to include a

simplified approach as recommended.

Hexavalent Chromium. Two commenters urged OSHA to minimize the impact of
its final Hexavalent Chromium standard on small business.

OSHA was first petitioned to revise its Hexavalent Chromium standard in 1993.
The Agency was subsequently sued for unreasonable delay. In 2002, the U.S. Court of

Appeals ordered OSHA to proceed expeditiously with rulemaking, and established a
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timeline for publication of a proposed rule and a final rule. In accordance with the court
order, OSHA published a proposed rule on October 4, 2004. The Agency must meet a
court-ordered deadline of January 18, 2006 for 